


There are a number of key regulations that apply to both
consumer services and commercial products and services. Some
have direct applicability, while others contain provisions that apply
to commercial products and services.

Those with direct applicability to commercial products and
services include:

e Equal Credit Opportunity Act (ECOA) (Regulation B)?
Prohibits discrimination on a prohibited basis in any aspect
of a credit transaction.

The Federal Reserve Consumer Compliance Outlook for Q1 2024 included an update to its 2015 article on this topic,
highlighting “several changes” that have occurred in this space in the intervening period." The Fed also cautioned that
“lenders may be overlooking commercial compliance issues if the primary focus of their loan compliance program is on the
consumer side.”" In this article, we outline the key tests you need to perform to demonstrate that your commercial products
and services are compliant with consumer protection laws.

Compliance monitoring and testing is of greatest value when it is preventative, enabling the bank to identify weaknesses
and avoid inadvertent violations of law. Results of this monitoring and testing are best addressed by strengthening internal
controls to ensure apparent violations will not be repeated.

Most bank compliance monitoring and transaction testing schedules are risk-based, meaning the schedule prioritizes those

regulations most applicable to the bank, and with the greatest potential for violations of law. If your schedule does not
include commercial products and services, you could be violating the law without realizing it.

CONSUMER REGULATORY APPLICABILTY
T0 COMMERCIAL SERVICES

e The Servicemembers Civil Relief Act (SCRA)?

e Provides specific protections to servicemembers, and
in some cases, to their spouses, dependents, and other
persons subject to the obligations of servicemembers.
For business loans involving servicemembers, financial
institutions must avoid demanding non-business assets to
satisfy the loan obligation during the term of their military
service.

¢ Flood Disaster Protection Act (Regulation H)*
e The Flood Disaster Protection Act of 1973 mandates,

Requires compliance with the ECOA Valuations Rule.
Requires evidence of joint intent.
Requires notification of decision.

with limited exceptions, that federally regulated lending
institutions and federal agency lenders cannot make,
increase, renew or extend a loan secured by a building or
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mobile home located in a special flood hazard area unless
the building or mobile home and any personal property
securing the loan is covered by flood insurance for the term
of the loan. The type and location of the collateral are the
primary factors for this determination.

¢ Expedited Funds Availability Act (Regulation CC)®
e Regulation CC sets forth the requirements that depository
institutions make funds available to customers according
to specified time schedules and that they also disclose
their funds availability policies. The Act also establishes
rules designed to accelerate the collection and return of
unpaid checks.

In addition to these regulations, certain consumer protection
laws contain provisions that apply to commercial products and
services. Regulations with commercial services provisions include:

¢ Home Mortgage Disclosure Act (Regulation C)®
e This regulation has undergone many changes in recent

years, including amendments to provisions that affect
dwelling-secured loans originated on the commercial
side of the bank. While there are some exemptions for
entities that do not meet thresholds for required reporting,
the Act typically applies to loans originated for business
or commercial purposes but originated as a home
improvement loan, a home purchase loan or refinancing.
Collateral that includes up to four family dwellings, or
multi-family and mixed-use properties could be HMDA
reportable, depending on the purpose of the loan.

e Community Reinvestment Act (CRA) (Regulation BB)”
e Regulators must be able to assess the record of each
covered depository institution and determine how

effectively the institution has met the credit needs of the
communities that they serve including low-and-moderate
income neighborhoods, consistent with safe-and-sound
operations. For large banks, currently defined as institutions
with assets of $1.564 billion or more in both of the prior
two calendar years, the CRA requires data collection for
small business, small farm, and community development
lending activities.

Note: The CRA Modernization final rule changes the
definition of a large bank to an institution with $2 billion or
more in assets. It becomes effective on January 1, 2026.

e Fair Housing Act®
e The Fair Housing Act (FHA) prohibits discrimination in

residential real estate transactions on the basis of race,
color, national origin, religion, sex, familial status, or
disability. The FHA's lending requirements apply to a
commercial loan when the loan to acquire real estate will
be used for residential housing, such as a landlord’s loan
to acquire a residential apartment building or a developer’s
loan to construct a residential condominium.

e Truth in Lending Act (Regulation Z)°
e Regulation Z seeks to provide “meaningful disclosure

of credit terms so that the consumer will be able to
compare more readily the various credit terms available
and avoid uninformed use of credit”. Two provisions of
Regulation Z may also apply to credit cards issued for
business purposes.
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WHAT TO TEST:
COMMERCIAL SERVICES MONITORING
AND TESTING RECOMMENDATIONS

1. Equal Credit Opportunity Act (ECOA
(Regulation B)

a. Prohibited bases

Tests to demonstrate fair treatment based on race, color,
religion, national origin, sex, marital status, or age must ensure
that the testing for a person’s sex includes gender identify

and sexual orientation. Lenders mitigate this risk by testing

for statements of non-discrimination in loan policies, loan
advertisements, applicant disclosures, and websites.

b. Notifications

Applicants must be notified of credit decisions, including
adverse actions. Notice requirements vary when credit is
extended to a business. Business applicants with $1million
or less in gross revenues are treated similarly to consumers.
However, banks have greater flexibility with business
applicants that have more than $1million in gross revenues.
For applicants with more than $1 million in gross revenues,
the required timing is different, and the notice may be oral
or written. Tests include timing and content of notices
delivered. When AlI/ML models are used in underwriting

or alternative credit data are used, banks should test for
whether the adverse action reasons are appropriate, especially
if the reason given for the decision was not included on
sample forms.

c. Valuation Rules

When a bank receives an application for closed-end or open-
end credit to be secured by a first lien on a dwelling (Up to four
family property, including mixed-use properties which contain
up to four units), the applicant must be notified of their right to
a copy of all appraisals and valuations. The bank must provide
copies promptly upon completion, or at least three business

days before consummation, whichever is earlier. Copies must
be provided even if the loan does not close.

d. Joint Intent

In the event of a joint application, the persons intent to
apply jointly must be evidenced at the time of application.
Guarantors are also applicants if they apply at the same
time as the corporation, as an applicant. The receipt of joint
financial statements is not considered evidence of intent to
apply for joint credit.

Banks should test for whether the loan application required
the signature of anyone other than those listed as a credit
applicant. When credit includes a personal guarantee, test
to ensure that the decision is based on the guarantor’s
relationship to the business and not on a prohibited basis.
The use of spousal signatures is often clearly established
in bank policies and procedures when describing
documentation processes.

e. Section 1071 Final Rule for Small Business Lending
under ECOA

This applies to financial institutions making 100 or more
covered credit transactions in the last two calendar years to
small businesses with gross annual revenue of $5M or less.
Here, banks should test to ensure accuracy in the collection
and reporting of all applicable data points for small, women-
owned, and minority-owned businesses.

Note: On May 17, 2024, the CFPB issued an interim final
rule to extend compliance deadlines for 1071 reporting.
Tier 1 institutions (highest volume lenders) must comply by
July 18, 2025.
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f. Record retention requirements

Banks should test whether records related to a commercial
credit application (written or recorded) are retained for at least
12 months.

g. Statute of limitations for ECOA lawsuits
The statute of limitations was extended from two to five years.
Any lookback needs to be a five-year view.

2. Servicemembers Civil Relief Act (SCRA)

Under SCRA, there is no distinction between consumer and
commercial credit. At the outset, banks should test to determine
whether the individual is a service member. Then, banks should
test for evidence of protections applied to rental agreements,
eviction, instalment loans, credit card interest rates, mortgage
interest rates, mortgage foreclosure, automobile repossessions,
and automobile leases.

3. Flood Disaster Protection Act (FDPA)
(Regulation H)

a. Flood Zone Determinations

Banks should test to ensure that a flood zone determination
has been made and documented using the Standard Flood
Hazard Determination Form.

b. Escrow requirements for Flood insurance premiums
Test for all of the circumstances where lenders subject to
FDPA must escrow flood insurance premiums.

c¢. Private flood insurance

Test for compliance with the bank’s policy concerning
mandatory acceptance of private insurance policies, or
discretionary acceptance based on full review of the policy.

4. Home Mortgage Disclosure Act (Regulation C)
Test dwelling-secured commercial loans which originated as a
home improvement loan, a home purchase loan or refinancing, as
well as properties used for mixed use purposes if the primary use
is residential. Some exemptions apply but transaction reporting
compliance extends to loans originated in commercial lending
areas.

5. Community Reinvestment Act (CRA)
(Regulation BB)

CRA requires data collection for small business, small farm, and
community development lending when the bank is a covered
bank. To comply, banks must ensure that the correct data has
been gathered and that the reported data aligns with the bank’s
call report. Also, commercial lending processes should be tested
to ensure that lenders identify community development loans at
the time of origination.

6. Fair Housing Act

All'loans originated for the acquisition of real estate that will

be used for residential purposes should be tested for potential
discrimination against protected classes. This includes two
prohibited bases not included in ECOA: Disability and familial
status. When testing, banks should also use the expanded view
of sex discrimination, which includes gender identity and sexual
orientation.

7. Truth in Lending Act (Regulation 2)

When applicable, banks should test disclosure of credit terms for
credit cards issued for business purposes. A second test should
be performed to ensure compliance with provisions related to
unauthorized use of a credit card where a card issuer provides
ten or more credit card for use by employees of an organization.
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CLOSING THOUGHTS

In addition to adjusting your compliance testing program to include tests of your commercial products and services, you
should also update your commercial services policies and procedures to acknowledge regulatory applicability and establish
standards that ensure regulatory compliance.

In addition, for every regulatory requirement listed above there are carve outs or detailed provisions that may affect

the applicability of the rules to your institution. For this reason, you may consider consulting with a trusted partner for
compliance support, help in navigating complex consumer protection regulations, and support in performing risk-based
testing appropriate to your institution. To find out how Capco can help you meet your compliance needs, please contact us.
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